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Prologue 

The Employees Provident Fund was established under the Employees 

Provident Fund Act 1991 (“EPF Act”) as a compulsory savings for all 

citizens employed under a contract of service with the private sector in 

Malaysia. The employer would contribute 12% of the employees’ basic 

salary to the Fund every month and the employee 11% of his salary. 

Through the years it has given an annual dividend of higher rate compared 

to savings in fixed deposits from the commercial banks. Withdrawals are 

allowed for a house and for major medical treatment and upon reaching 50 

years of age one is entitled to withdraw the whole amount contributed plus 

the dividends earned. 

However there are problems when the employer fails to contribute to the 

EPF for its employees. Generally that is a first sign of a company in 

distress. The employees feel aggrieved because his half yearly statement 

showed no change in the statement of contributions he has in his EPF 

account and yet the employer has been deducting the employee’s salary 

his portion of the EPF contribution. 

This is compounded further by the employer not contribution the employer’s 

por t ion of  the EPF cont r i but ion.  Compla ints  would be  made by the  
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employees and upon completion of investigation by EPF Board, both 

criminal charges and civil claims would be filed against the company and 

the directors concerned so as to protect the interests of the employees who 

only have their EPF savings as the only financial security upon retirement. 

Parties 

The plaintiff is established under the EPF Act and under s. 14(1) it has such 

powers and shall perform such duties as are given or imposed by the EPF 

Act. Under s. 14(3) it may employ inter alia advocates and solicitors to 

transact any business or do any act required to be transacted or done in 

the exercise of its powers or in the carrying out of its duties or for the better 

carrying into effect of the purposes of the EPF Act. 

The 1s t defendant is a company incorporated in Malaysia and having a 

number of employees in its payroll. The 2nd, 3rd and 4th defendants are all 

directors of the company at the material time. 

Problems 

The 1s t defendant had failed to pay EPF contributions from January 2007 

until February 2008 amounting to RM696,803.00 and the calculation of the 

arrears of un-paid contribution is set out in Form EPF 7 (Form E) EPF Act 

in the affidavit in support of the plaintiff’s application for summary judgment. 
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The 1s t defendant had also made a part payment amounting to 

RM173,722.00 but failed to settle the whole amount outstanding. The 

plaintiff in the discharge of its public duty had commenced this civil claim 

against the defendants for the balance sum of RM523,031.00 together with 

dividends at different rates for the different years and also interests and 

cost. Prior to that notices of demand had been issued on all the defendants 

on 26-5-08 and copies and proof of posting are all exhibited in the plaintiff’s 

affidavit-in-support. 

Prayers 

The O. 14 Rules of the High Court (“RHC”) was taken out for the following: 

( i )  Outstanding EPF contr ibut ions for the employees of  the 1s t  

defendant  f rom January 2007 to February 2008 for  the sum of  

RM523,031.00 f rom the  1s t defendant ,  2n d de fendant ,  3r d  

defendant  and 4t h  de fendant .  

(i i ) Dividend of 5.80% per annum for year 2007, 4.50% per annum for 

ye a r  20 08  a nd  su bse que n t  d i v i den ds  a s  de c la red  by  EPF board  

f o r  ea c h  ye a r  un t i l  t he  da te  o f  f u l l  re a l i sa t i on .  

(i i i ) Interest  of  6.00% per annum for  the t ime period f rom 24/2/2006 

un t i l  6 /2 /2007 ,  6 .15% in terest  a  annum f rom the  t ime pe r iod f rom 
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7/2/2007 unt i l  23/1/2008, 6.80% per annum for the time period 

f rom 24/1/2008 unt i l  the date f ixed by the EPF board and 

subsequent  in terest as declared by the EPF board for  each year 

unt i l  the date of  ful l  rea l isat ion. 

Principles 

The law journals are replete with a legion of cases on the principles 

governing an O. 14 application. If a restatement of the approach that the 

courts have consistently taken is necessary by way of reminder then 

reference can be made to the Federal Court case of National Company 

For Foreign Trade v. Kayu Rayu Sdn. Bhd. [1984] 1 CLJ (Rep) 283 at p. 

285 in the speech of George Seah FJ: 

“We think it appropriate to remind ourselves once again that in every 

app l i c a t ion  unde r  O .  14  t he  f i r s t  c ons ide ra t i ons  a re  (a )  whe the r  t he  

ca se  come s  w i th i n  the  Or de r  a nd  (b )  whe the r  the  p lain t i f f  ha s  

s a t i s f i e d  t h e  p r e l i m i n a r y  r e q u i r e m e n t s  f o r  p r o c e e d in g  w i t h  O .  1 4 .  

.... ... .  

I f  t he  p la int i f f  fa i ls  to  sa t i s fy  e i the r  of  these  conside ra t ions,  the  

summons may be d ismissed .  I f  however ,  these  considera t ions  are  

sa t i s f ied ,  t he  p la in t i f f  w i l l  ha ve  es ta b l i shed  a  p r im a  f ac i e  ca se and he 
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come s  e n t i t l e d  t o  j ud gmen t .  The  bu rde n  t he n  sh i f t s  t o  t he  de fe ndan t  

to  sa t i s f y  the  Cou r t  why j ud gmen t  s hou ld  no t  be  g i ve n  aga ins t  h im  

[ see  O.  1 4  r.  3 and 4(1)] . ”  

1s t triable issue: that the amount certified as owing is incorrect. 

The relevant portion of Rule 28 of the EPF Rules 1991 reads: 

“Where an employer has for  any reason whatsoever not  paid any 

contr ibut ions ei ther whol ly  or  part ia l ly by the twenty- f i rst  day of  the 

month ... such employer shall submit to the Board a schedule of arrears of 

contributions in Form EPF 7 (Form E) either assessed by the Inspector or 

declared by the employer h imsel f  and an arrears remittance statement in 

the Form EPF 8 (Form F) together with any contr ibutions omitted to have 

been paid.”  

Form EPF 7 had been exhibited in the plaintiff’s affidavit in support and 

there is nothing to suggest that it had not been properly prepared by the 

Inspector. 

Further there was also a certificate issued pursuant to s. 64 of the EPF Act 

with respect to the arrears of EPF contributions and s. 64 reads: 
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“ In any legal proceedings, a cert i f icate in re lat ion to a c laim on 

contr ibut ions payable and duly cert i f ied by an authorized of f icer  of  the 

Board  sha l l  be  pr ima  fac ie  ev idence o f  such ce rt i f i ca te  hav ing been 

made  and  o f  the  t ruth  o f  the  contents  thereof . ”  

The defendants submitted that there is no provision for the plaintiff to issue 

and assess Form EPF 7 through its inspector and that the Form EPF 7 has 

to be declared by the employer. I find no merit in that argument as to do so 

would go against the clear provision of EPF Rules which provides that 

Form EPF 7 can either be declared by the employer or assessed by the 

Inspector of the plaintiff and one does have to be blessed with much 

imagination to countenance circumstances where such an assessment is 

necessary as in cases where there has been dereliction of duty or delay or 

even defiance in submitting the said Form. 

The defendant has also failed to discharge the prima facie evidence of their 

indebtedness by adducing evidence to the contrary and by merely saying 

that one does not agree or make no admission as to the amount owing that 

has been so certified is insufficient to discharge the burden that has shifted 

to the defendants. 
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2nd triable issue: that there was a collateral agreement in that there 

was a settlement agreement between the parties. 

Exhibit RM-1 in the defendants’ affidavit disclosed that the 1st defendant 

had made admission of the amount of RM755,455.00 outstanding in their 

letter of 30.4.08. The payment of RM173,772.00 was acknowledged by the 

plaintiff. As to how the plaintiff had agreed to accept the part payment of 

RM173,772.00 and hence settled with the defendants is not stated. It is a 

long short at creating a triable issue when there is none. One would have 

expected a clear and unequivocal acceptance extracted from the plaintiff in 

no uncertain terms if indeed there is a settlement surmised and submitted 

by the defendants’ counsel. 

A mere assertion that a settlement had been arrived at when there is no 

evidence to substantiate it cannot create a triable issue. Otherwise all that 

defendants need to do to defeat an O. 14 application to canvass all the 

defences known under the law and to state that in the Defence filed and to 

dress them properly in the affidavits to oppose the application and that 

would have done the trick! Surely it is not the number of issues raised that 

is the final determinant as to whether a triable issue has been raised but 

the qual i t y of  the issues raised.  I  can do no bet ter than to repeat the 
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reminder issued by Mohd. Azmi SCJ in Bank Negara Malaysia v. Mohd. 

Ismail Ali Johor & Ors [1992] 1 CLJ (Rep) 14 at p. 19: 

“Under  a n  O .  14  a pp l i ca t i on ,  t he  du t y  o f  a  j udge  doe s  no t  e nd  a s  

soon  a s  a  f a c t  i s  a s s e r te d  b y  o n e  pa r t y ,  a n d  d e n i e d o r  d i s p u t e d  b y  

t h e  o t he r  i n  a n  a f f i d a v i t .  W h e re  s u c h  a s s e r t i o n ,  den ia l  o r  d i s p u t e  i s  

e q u i vo c a l ,  o r  lacking in prec is ion or  is inconsistent  with undisputed 

con te mpo ra ry  doc ume nts  o r  o t he r  s ta te men ts  by  the  sa me  de ponen t ,  

o r  i s  inhe rent l y  improbable  in i t se l f ,  then the  judge has  a  du ty  to  re j ec t  

such  asse r t io n  o r  den ia l ,  t he re by  re nder in g  t he  i s sue  no t  t r i a b le .  I n  

ou r  op in i on ,  un les s  t h i s  p r i nc i p l e  i s  adhered  t o ,  a j udge  i s  i n  no  

pos i t i on  to  exerc ise his discret ion judic ia l ly in an O. 14 appl icat ion. 

Thus,  apa rt  f rom ident i f y ing the  issues o f  fac t  or  law,  the  court  must  

go one s tep  f ur the r  and  dete rmine  whethe r  they a re  t r iable .  This  

pr inc ip le  i s  sometimes expressed by the statement that  a complete 

de fence need not  be  shown.  The defence se t  up need on ly  show tha t  

there  i s  a  t r iable  issue . ”  

The defendants also sought to attack the correctness of the amount 

outstanding by asserting that the dividends and interests imposed are 

questionable. Again these are rates that the plaintiff had published in the 

electronic and print media. In the absence of contrary evidence the court 

will have to accept the rates to be correct. These rates are for the benefit of 
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the employees any way and again it is imprudent of the defendants to 

suggest otherwise in the absence of evidence to the contrary. 

It might be appropriate at this juncture to refer to the EPF Act where the 

liability of the employer to pay dividends and interest on the arrears of 

contributions of the employer’s and employee’s contributions are 

concerned. S. 45(3) provides inter alia: 

“No tw i ths ta nd ing  se c t i on  49 , . . . . . ,  t he  emp loye r  shal l  i n  a dd i t i on  to  

such  c on t r i bu t i ons  be  l i ab le  t o  pay d i v i de nd  wh i ch  wou ld  ha ve  

ac c rue d  on  s uch  c on t r i bu t i ons  i f  suc h  c on t r i bu t i ons ha d  bee n  pa id  to  

the  e mp loye r  w i th in  the  p re sc r ibed  pe r i od  a t  the  rate  as  de c la red  

under  se c t i on  27  i n  a cc orda nce  w i t h  a ny  manne r  an d  ca l cu la t i on  

de te rm ined  b y  the  Board : ”  

S. 49 EPF Act provides for the imposition of interest as follows: 

“W he re  t he  amoun t  o f  t he  mon th l y  c on t r i bu t i ons  o r  pa r t  o f  any  

month l y  c on t r i bu t i ons  wh i c h  an  e mp lo ye r  i s  l i ab le  to  pa y unde r  

se c t i on  45  i s  no t  pa id  w i th in  suc h  pe r i od  as  p re sc ribed  by  t he  

M in is te r ,  t he  e mploye r  sha l l  be  l i ab le ,  i n  add i t i on  t o  t he  d iv i de nd  

to  be  pa id  under  s ubsec t i on  45 (3 ) ,  t o  pay  i n te r es t  t o  be  c re d i te d  to  

t h e  F u n d  o n  s u c h  a m o u n t  a t  s u c h  r a t e  a n d  i t  a c c o r d an c e  w i t h  
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a n y  m a n n e r  a n d  c a l c u l a t i o n  d e t e r m i n e d  b y  t h e  B o a r d. ”  

(emphas i s  adde d ) .  

3rd  triable issue: - that the criminal prosecution having been taken 

against the 1st defendant, the plaintiff now cannot recover the amount 

outstanding by way of a civil claim against the 1st defendant and its 

directors. 

The above contention is without merit. The relevant part of s. 46 of the EPF 

Act provides:- 

“W he re  a ny c on t r i bu t i ons  re ma in in g unpa id  a  compan y,  a  f i rm  o r  an  

associa t ion o f  persons ,  then ,  notwi thstanding anything to  the  cont ra ry 

in  th is  Ac t  or  any o the r  wr i t ten  law,  the  d i rec tors  of  such company  

i n c l u d i n g  a n y  p e r s o n s  w h o  w e r e  d i r e c t o r s  o f  s u c h  c om p a n y  

dur i ng  s uc h  pe r i od  i n  wh ic h  c on t r i bu t io ns  wer e  l i able  to  be  pa i d,  

. . .  s h a l l  t o g e t h e r  w i t h  t h e  c o m p a n y ,  f i r m  o r  a s s o c ia t i o n  o f  p e r s o n s  
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l iab le  to  pay the  said  cont r ibut ions ,  be  jo int l y  and severa l l y  l iab le  fo r  

the  con t r ibu t ions  due and payab le  to  the  Fund.” (emphasis  added)  

S. 65 (1) of the EPF Act further provides:- 

“No tw i ths ta nd ing  the  p ro v is i ons  o f  any o the r  w r i t t en  la w a l l  

con t r i bu t i ons  pa ya b le  under  th i s  Ac t  ma y ,  w i t hou t  pre j ud i c e  t o  an y 

o the r remedy,  be  recoverab le by the  Board summar i ly as  a  c iv i l  debt . ”  

The liability of the directors for non-payment of contributions of EPF under 

s.46 of the EPF Act has received judicial interpretation in the Court of 

Appeal in Ong Kim Chuan & Anor v. Lembaga Kumpulan Wang 

Simpanan Pekerja [2009] 6 CLJ 586 at p.593 where his Lordship Ramly 

Ali JCA said:- 

“The  l i a b i l i t y  unde r  s .  46  on  the  a ppe l la n t s  i s  c rea ted  by  s ta tu te  

‘d i re c t l y ’  and  ‘pe rsona l l y ’  on  the  ap pe l l a n ts  a s  d ir ec to rs  o r  f o rme r  

d i r ec to rs  o f  t he  1s t de f endan t  compan y .  T hus  t he  con t r i bu t i ons  due  

a n d  p a y a b l e  b e c o me  t h e  d e b t  o f  t h e  a p p e l l a n t s  p e r s on a l l y ,  

j o i n t l y  a n d  s e v e r a l l y  w i t h  t h e  c o m p a n y .  T h e r e f o r e ,  t h e  

a p p e l l a n t s ’  a rg ume n t  t ha t  t hey  w er e  “no t  pe rsona l l y l i ab l e  f o r  

t he  de b t  o f  t he  c ompany ”  ca nno t  ho ld  wa te r. ”  (e mpha s i s  adde d ) .  
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Pr onounc e me n t  

Ha v ing  c ons i de re d  a l l  t he  above  a rguments  ra i se d  b y t he  de fe ndan ts ’  

counse l  i n  se e k ing  t o  ra i se  a  t r i ab le  i ssue ,  I  am more  t ha n  sa t i s f i ed  

tha t  no  s i ng le  i ssu e  tha t  mer i t  go ing f o r  t r i a l  ha s bee n  ra i se d .  In  t he  

c i rcumstance  I  g ranted an orde r  in  te rms o f  the  p lain t i f f ’ s  app l icat ion  

for  summary j udgment  wi th  cos t .  

Dated: 16 AUGUST 2010. 

Sgd 
YA TUAN LEE SWEE SENG 

Judicial Commissioner 
High Court (Civil Division) 

Kuala Lumpur. 

For the applicant/plaintiff - Noor Asnie M Salleh; M/s Edlin Ghazaly & 
Associates 
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For the respondents/defendants - Cherian Kuruvila; M/s Feroz & Co 

Date of Decision: 18 JUNE 2010 
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